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Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS. 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )EI Responsive to communiGation(s) filed on 26 March 2007 . 
2a)n This action is FINAL. 2b)l3 This action is non-final. 

3) 0 Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD, 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 13-6.8-11.13-16.18-21,23-26 and 28-32 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6M Claim(s) 13-6.8-7 1 13-16,18-21,23-26 and 28-32 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) n The specification is objected to by the Examiner. 

10)^ The drawing(s) filed on 13 February 2004 is/are: a)S accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1, 121(d). 
11 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12)0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)n All b)n Some * c)^ None of: 

1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

1 . This Office Action is responsive to the communication filed on 3/26/07 

2. Claims 1, 3-6, 8-11, 13-16, 18-21, 23-26, 28-32 are pending for examination. 

3. The text of those sections of Title 35, U.S. code not included in this action can be found 
in a prior Office action. 

Claim Objections 

4. Claims 5, 9, 15, 19, 29 objected to under 37 CFR 1 .75(c), as being of improper dependent 
form for failing to further limit the subject matter of a previous claim. Applicant is required to 
cancel the claim(s), or amend the claim(s) to place the claim(s) in proper dependent form, or 
rewrite the claim(s) in independent form. 

Claim Rejections - 35 USC § 112 

5. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

6. Claims 1 , 6, 2 1 , 26, 3 1 , 32 recite the limitation "from the group consisting". There is 
insufficient antecedent basis for this limitation in the claim. 

7. The term "approximately" in claim 1 1, 16, 32 is a relative term which renders the claim 
indefinite. The term "approximately" is not defined by the claim, the specification does not 
provide a standard for ascertaining the requisite degree, and one of ordinary skill in the art would 
not be reasonably apprised of the scope of the invention. 
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Claim Rejections - 35 USC § 103 

8. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

9. The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

10. The factual inquiries set forth in Graham \. John Deere Co,, 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

11. Claims 1, 3-5, 6, 8-10 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Dubai U.S. Patent No. 6,976,196 in view of Bishop. 

12. As per claim 1 , Dubai teaches a performance monitoring system, comprising: 

a performance component [50 fig. 3] that initiates at least one thread involving at least 
one computing resource [col. 3 lines 44-50], the thread comprising at least one selected from a 
group consisting of a memory-intensive operation thread and a computationally intensive 
operation thread [col. 7 lines 17-20; col. 8 lines 5-38]; and 
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a monitoring component that obtains at least one performance parameter for computing 
resource derived, at least in part, from the thread initiated by the performance component [col. 1 
lines 17-20; col. 8 lines 30-38]. 

Although Dubai teaches the performance component spawn a resource monitoring thread 
as a background task that is used to monitor system resource condition, Dubai does not teach the 
thread is a low priority thread. 

Bishop teaches another method related to data processing system and more particularly to 
a monitor of a data processing system's resource utilization where these resources can give user 
of a data processing system key information on fine tuning the various system parameters to 
achieve a higher system performance. Specifically, Bishop teaches the resource utilization is 
measured by starting a thread and assigning the thread to the lowest priority level in the system. 

At the time of the invention was made, it would have been obvious to one of ordinary 
skill in the art to have modified the system of Dubai with the assignment of low priority thread as 
taught by Bishop. The motivation for doing so would have been to prevent the higher priority 
thread from starving while the monitoring thread is running. 

13. As per claim 3, Bishop discloses the computing resource comprising at least one selected 
from a group consisting of a CPU and a memory resource [col. 10 lines 51-51], 

14. As per claim 4, Bishop discloses the performance parameter comprising at least one from 
the group consisting of available CPU processing time, available memory, and available CPUs 
[col. 10 lines 55-56]. 
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15. As per claim 5, Bishop discloses a dynamically linked library comprising the system of 
claim 1 [SYSTRACE-coL 11 lines 1-14]. 

16. Claims 1 1, 13-16, 18, 19-20 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Keil et al. U.S. Patent No. 4,905,171 ("Keil"). 

17. As per claim 11, Keil teaches a performance monitoring system [col. 1 lines 34-41], 
comprising: 

a performance component [10 fig. 1] that initiates at least one high frequency interrupt 
involving at least one computing resources [col, 3 lines 19-29; fig, 7]; and 

a monitoring component that obtains at least one performance parameter for the 
computing resource derived, at least in part, from the high frequency interrupt initiated by the 
performance component [fig. 5]. 

Keil does not explicitly teach the high frequency interrupt comprising an interrupt with a 
frequency of at lest approximately 300 Hertz. However, Berc particularly teaches the sample 
rate should be fast enough to get good statistical sample but not too fast to become a burden on 
the processor. Therefore, it would have been obvious design consideration to one of ordinary 
skill in the art at the time the invention was made to have made the interrupt frequency of Keil as 
300 Hertz since one would have expected applicant's invention to perform equally will with 
either the fast interrupt frequency taught by Keil or the claimed 300 hertz because both interrupt 
frequency value perform the same function of attaining a good statistical sample to evaluate 
system performance. 
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18. As per claim 13, Keil teaches the computing resource comprising at least one selected 
from the group consisting of a CPU and a memory resource [claim 1], 

19. As per claim. 14, Keil teaches the performance parameter comprising at least one from the 
group consisting of available CPU processing time, available memory, and available CPUs 
[claim 2]. 

20. As per claim 15, Keil teaches a dynamically linked library [a subroutine see fig. 3]. 

21 . As per claim 18, Keil teaches the entity employing the method of claim 16 comprising a 
computer [fig. 1]. 

22. As per claim 19, Keil teaches a method, therefore, Keil teaches discloses a computer 
readable medium to perform the method. 

23. As per claim 20, see claim 18. 

24. Claims 21, 23-3 1 are rejected under 35 U.S.C. 103(a) as being unpatentable over Berc in 
view of Bishop. 

25. As per claim 21, Berc discloses a performance monitoring system, comprising: 



Application/Control Number: 10/779,299 Page 7 

Art Unit: 2115 

a performance component [231-233 fig. 2] that initiates at least one high frequency 
interrupt involving at least one computing resources [col. 4 lines 44-47; col. 1 lines 50-56]; and 

a monitoring component [230 fig. 2] that obtains at least one performance parameter for 
the computing resource derived, at least in part, firom the high firequency interrupt initiated by the 
performance component [col. 2 lines 2-7; claim 1], 

Berc does not teach initiates at lest one low.priority thread, wherein the low priority 
thread comprising at least one selected from a group consisting of a memory-intensive operation 
thread and a computationally intensive operation thread. 

Dubai and Bishop teach another method directed to the monitoring and capturing of data 
processing system 's resource utilization. Specifically, Dubai and Bishop teach a performance 
component that initiates at least one low priority thread to obtains at least one performance 
parameter for computing resource wherein the low priority thread comprising at least one 
selected from a group consisting of a memory-intensive operation thread and a computationally 
intensive operation thread[see discussion in claim 1], 

At time of the invention was made, it would have been obvious to one of ordinary skill in 
the art the have modified the system of Berc with the initiates of a low priority thread of Dubai 
and Bishop in order to accurate measure the availability of the CPU during idle time. 



26. As per claim 23, see claim 12. 

27. As per claim 24, see claim 13. 

28. As per claim 25, see claim 14. 

29. As per claim 28, see claim 1 8. 
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32. Claim 32 is rejected under 35 U.S.C. 103(a) as being unpatentable over Kiel in view of 
Dubai and Bishop. 

33. As per claim 32, Kiel teaches a data packet transmitted between two or more computer 
components [54, 57 fig. 2] that facilitates computing performance, the data packet comprising, at 
least in part, information relating to a computing perforaiance system, that utilizes, at least in 
part, at least one high frequency interrupt to determined availability of computing resources, the 
high frequency interrupt comprising an interrupt with a frequency of at least approximately 300 
Hertz [see discussion in claim 11]. 

Keil does not teach one low priority thread with memory and computationally intensive 
operation. 

Dubai and Bishop teach one low priority thread with memory and computationally 
intensive operations [see discussion in claim 1]. 

At time of the invention was made, it would have been obvious to one of ordinary skill in 
the art the have modified the system of Berc with the initiates of a low priority thread of Dubai 
and Bishop in order to accurate measure the availability of the CPU during idle time. 

34. Claims 1, 6 are rejected under 35 U.S.C. 103(a) as being unpatentable over Berry et al. 
U.S. Patent No. 5,872,913 ("Berry") in view of Dubai. 

35. As per claim 1 , Berry teaches a well know performance monitoring system, comprising: 
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a performance component that initiates at least one low priority thread involving at least 
one computing resource; and 

a monitoring component that obtains at least one performance parameter for computing 
resource derived, at least in part, from the low priority thread initiated by the performance 
component [col. 1 line 46 to col. 2 lines 8]. 

Berry does not teach the low priority thread comprising at least one selected from a group 
consisting of a memory-intensive operation thread and a computationally intensive operation 
thread. 

Dubai teaches a resource monitoring thread which spavraed as a back ground process to 
monitor system resource condition. Specifically, Dubai teaches the thread comprising at least 
one selected for a group consisting of a memory-intensive operation thread and a 
computationally intensive operation thread [see discussion in claim 1]. 

At the time of the invention was made, it would have been obvious to one of ordinary 
skill in the art to have modified the system of Berry with one low priority thread with memory 
and computationally intensive operations. The motivation for doing so would have been to 
provide the system the ability not only to monitor the CPU processing time but also the level of 
utilization of other component in the system. 

36. Claims 1 1, 16 are rejected under 35 U.S.C. 103(a) as being unpatentable over Berry. 

37. As per claim 1 1 , Berry teaches a well know method for facilitating computer system 
performance, comprising: 
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executing at least one high frequency interrupt involving at least one computing resource, 
the high frequency interrupt comprising an interrupt with a frequency of at least approximately 
300 Hertz [designer choice]; and 

obtaining at least one performance parameter for computing resource derived, at least in 
part, from execution of the high frequency interrupt [col. 2 lines 9-28]. 

Conclusion 

Examiner's note: 

Examiner has cited particular colunms and line numbers in the references as applied to 
the claims above for the convenience of the applicant. Although the specified citations are 
representative of the teachings of the art and are applied to the specific limitations within the 
individual claim, other passages and figures may apply as well. It is respectfully requested from 
the applicant in preparing responses, to fully consider the references in entirety as potentially 
teaching all or part of the claimed invention, as well as the context of the passage as taught by 
the prior art or disclosed by the Examiner. 
Prior Art not relied upon: 

Please refer to the references listed in attached PTO-892, which, are not relied upon for 
claim rejection since these references are relevant to the claimed invention. 

Any inquiry conceming this communication or earlier communications from the 
examiner should be directed to Vincent T. Tran whose telephone number is (571) 272-7210. The 
examiner can normally be reached on 7:30-5:00. 
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If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Thomas c. Lee can be reached on (57 1)272-3667. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http.V/pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Vincent Tran 




CHUNCAO 
PRIMARY EXAMINER 



